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IRS Grants Cooperative Additional 
Time to Make Election Not to Deduct 
Bonus Depreciation 
 

 

In Ltr. 201344006 (August 1, 2013), the IRS granted a cooperative additional time to make an election to 
not deduct additional first year (bonus) depreciation, after concluding that the taxpayer acted reasonably 
and in good faith and that the grant of relief would not prejudice the interests of the government. 

The taxpayer in the ruling predominantly operates on a cooperative basis procuring grocery merchandise 
for distribution to its members throughout the United States. The taxpayer consists of a parent and 
subsidiary that file a consolidated federal income tax return. During the taxable year the taxpayer placed 
in service property qualifying for bonus depreciation under IRC Section 168(k). 

The taxpayer, relying on advice from its CPA firm, decided not to claim bonus depreciation on qualified 
property placed in service during the year. As such, on the taxpayer’s timely filed consolidated federal 
income tax return for the year, the taxpayer did not claim the additional depreciation deduction for all 
classes of qualified property placed in service. However, the CPA firm that prepared the taxpayer’s tax 
return inadvertently failed to attach the required election statement. 

Section 168(k)(2)(D)(iii) provides that a taxpayer may elect not to deduct the additional first year 
depreciation, and Treas. Reg. §1.168(k)-1(e)(3)(i) provides that the election must be made by the due 
date (including extensions) of the federal tax return for the year in which the property is placed in service. 
Treas. Reg. §1.168(k)-1€(3)(ii) provides that the election not to deduct additional first year depreciation 
must be made in the manner prescribed on Form 4562 and its instructions. The instructions to Form 4562 
provide that the election is made by attaching a statement to the taxpayer’s timely filed tax return. So not 
only must a taxpayer not deduct the additional first year depreciation on its timely filed tax return, but the 
taxpayer must also affirmatively elect out by attaching a statement listing the class(es) of property for 
which it is making the election. 

The IRS granted the taxpayer relief under Treas. Reg. §301.9100-3, stating that the taxpayer acted 
reasonably and in good faith and that the grant of relief would not prejudice the interests of the 
government. Accordingly, the taxpayer was granted 60 days to file an amended federal tax return with a 
statement electing not to deduct additional first year depreciation. 

Subsequently the IRS has issued at least one additional ruling, Ltr. 201422008 (February 12, 2014), to a 
corporate taxpayer with similar circumstances and reached the same conclusion granting 60 days from 
the issuance of the ruling for the taxpayer to elect out by amending their federal tax return. While these 
rulings have nothing specific to cooperatives, they do provide insight into the IRS’s view as to providing 
administrative relief in similar situations, which would preclude the Service from subsequently arguing the 
allowed or allowable rule and causing the taxpayer to lose depreciation deductions. 
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